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Freiheitsentziehung hat nur der Richter zu entscheiden. Bei jeder
nicht auf richterlicher Anordnung beruhenden Freiheitsentziehung ist
unverziglich eine richterliche Entscheidung herbeizufihren. Die
Polizel darf aus eigener Machtvollkommenheit niemanden langer als
bis zum Ende des Tages nach dem Ergreifen in eigenem Gewahrsam
halten. Das Nahereist gesetzlich zu regeln.” ) -

M T2 g ) P 20220 (¥ EeRAAHFRAD

B2 T E M BRI AT - DB R AR R A AR R

BlF L AiES P ) $129~130F (ki d ¢ R 2L RE

2005# 77 ) ; Hartmut Maurer® ( £ 3 £3F) » % 5 R fohim iz o
o3t (RN E 2T Y2 A E) (T ) - F501
M (%505F ) (2010+#10°% 4~ %% )

PR FRERE AR AR T EARELARA L LA 2 T4

% (Entziehung, depriviation) £ T ¥4 | (Beschrankung, restriction) e

FAEF S~ E 524 28 %I~ R
: See ECHR 85 (emphasis added):

1. Everyone has the right to liberty and security of person. No one
shall be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law:

(a) the lawful detention of a person after conviction by a competent
court;

(b) the lawful arrest or detention of a person for noncompliance
with the lawful order of a court or in order to secure the
fulfilment of any obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the

purpose of bringing him before the competent legal authority on
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reasonable suspicion of having committed an offence or when
it is reasonably considered necessary to prevent his committing
an offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose
of bringing him before the competent legal authority;

(e) the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants;

(f) the lawful arrest or detention of a person to prevent his
effecting an unauthorised entry into the country or of a person
against whom action is being taken with a view to deportation
or extradition.

2. Everyone who is arrested shall be informed promptly, in a
language which he understands, of the reasons for his arrest and of
any charge against him.

3. Everyone arrested or detained in accordance with the provisions of
paragraph 1 (c) of this Article shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear
for trial.

4. Everyone who is deprived of hisliberty by arrest or detention shall
be entitled to take proceedings by which the lawfulness of his
detention shall be decided speedily by a court and his release

ordered if the detention is not lawful.
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5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this Article shall have an

enforceable right to compensation.

: See ICCPR 89 (emphasis added):

1. Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be
deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of
the reasons for his arrest and shall be promptly informed of any
charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to
exercise judicia power and shall be entitled to trial within a
reasonable time or to release. It shall not be the general rule that
persons awaiting trial shall be detained in custody, but release may
be subject to guarantees to appear for trial, at any other stage of the
judicial proceedings, and, should occasion arise, for execution of
the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings before a court, in order that that
court may decide without delay on the lawfulness of his detention
and order hisrelease if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention

shall have an enforceable right to compensation.

: The Constitutional Council’s decision of 25 February 1992 (Decision
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92-307 DC of 25 February 1992).

2z : “while the power to decide on detention is conferred by the statute on
an administrative authority, the legislature must provide
appropriately for the intervention of the judicial authority so
that it can exercise its review responsibility and power.” See
paragraph 15.

- 7 :Section 8 of The Law of 6 September 1991 amending the Ordinance of
2 November 1945.

= Seeparagraph 17.

= Eur. Court HR, Amuur v. France, no. 19776/92, 25 June 1996, Reports

1996-I11.

A 1 See paragraphs 43, 50 & 53.

1 RLpElEd 38R

L nELRE o FLERF (A2 BRREFRERR— S5

AR i o) (Frpit) %3053 » F 353~389
(2005 1* ); ECHR 86(1)(“In the determination of hiscivil rights

and obligations or of any criminal charge against him, everyone is

entitled to a fair and public hearing within a reasonable time by an

independent and  impartial tribunal established by
w.---")(emphasis added).
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: See ECHR, Guide on Article 5, paragraph 95 (“Any deprivation of

Jui

liberty under the second limb of Article 5 81(f) will be justified
only for as long as deportation or extradition proceedings are in
progress. If such proceedings are not prosecuted with due
diligence, the detention will cease to be permissible under Article
5 81(f) (A. and Others v. the United Kingdom [GC], § 164)")
(emphasis added).
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: ICCPR Article 9: “1. Everyone has the right to liberty and security of

person. No one shall be subjected to arbitrary arrest or detention. No
one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.”  “2.
Anyone who is arrested shall be informed, at the time of arrest, of the
reasons for his arrest and shall be promptly informed of any charges
against him.”  “3. Anyone arrested or detained on a criminal charge
shall be brought promptly before a judge or other officer authorized by
law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be the genera rule that
persons awaiting trial shall be detained in custody, but release may be
subject to guarantees to appear for trial, at any other stage of the
judicial proceedings, and, should occasion arise, for execution of the
judgment.”  “4. Anyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings before a court, in order
that that court may decide without delay on the lawfulness of his

detention and order hisrelease if the detention is not lawful.”

: ICCPR Article 2, paragraph 1: “Each State Party to the present

Covenant undertakes to respect and to ensure to al individuals within
its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social

origin, property, birth or other status.”

: ECHR Article 5: “1. Everyone has the right to liberty and security of

115



person. No one shall be deprived of his liberty save in the following

cases and in accordance with a procedure prescribed by law:

(a)the lawful detention of a person after conviction by a competent
court;

(b)the lawful arrest or detention of a person for non-compliance with
the lawful order of a court or in order to secure the fulfilment of any
obligation prescribed by law;

(c)the lawful arrest or detention of a person effected for the purpose of
bringing him before the competent legal authority of reasonable
suspicion of having committed and offence or when it is reasonably
considered necessary to prevent his committing an offence or fleeing
after having done so;

(d)the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose of
bringing him before the competent legal authority;

(e)the lawful detention of persons for the prevention of the spreading of
infectious diseases, of persons of unsound mind, acoholics or drug
addicts, or vagrants,

(Mthe lawful arrest or detention of a person to prevent his effecting an
unauthorized entry into the country or of a person against whom
action is being taken with a view to deportation or extradition.”

“2.Everyone who is arrested shall be informed promptly, in a language
which he understands, of the reasons for his arrest and the charge
against him.”

“3.Everyone arrested or detained in accordance with the provisions of

paragraph 1(c) of this article shall be brought promptly before a
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judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear
for trial.”

“4.Everyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings by which the lawfulness of his
detention shall be decided speedily by a court and his release ordered

if the detention is not lawful.”

: BPP Principle 1. “All persons under any form of detention or

imprisonment shall be treated in a humane manner and with respect for

the inherent dignity of the human person.”

: BPP Principle 4:  “Any form of detention or imprisonment and all

measures affecting the human rights of a person under any form of
detention or imprisonment shall be ordered by, or be subject to the

effective control of, ajudicial or other authority.”

: BPP Principle 5:  “1. These principles shall be applied to all persons

within the territory of any given State, without distinction of any kind,
such as race, colour, sex, language, religion or religious belief,
political or other opinion, national, ethnic or social origin, property,

birth or other status.”

: BPP Principle 10: “Anyone who is arrested shall be informed at the

time of his arrest of the reason for his arrest and shall be promptly

informed of any charges against him.”

: BPP Principle 11: “A person shall not be kept in detention without

being given an effective opportunity to be heard promptly by ajudicial
or other authority. A detained person shall have the right to defend

117



himself or to be assisted by counsel as prescribed by law.”
x4 :BPPPrinciple 16: “1. Promptly after arrest and after each transfer from
one place of detention or imprisonment to another, a detained or
imprisoned person shall be entitled to notify or to require the competent
authority to notify members of his family or other appropriate persons
of his choice of his arrest, detention or imprisonment or of the transfer
and of the place where he is kept in custody.”
tx-+ : BPPPrinciple 16: “2. If adetained or imprisoned person is aforeigner,
he shall also be promptly informed of his right to communicate by
appropriate means with a consular post or the diplomatic mission of the
State of which heis a national or which is otherwise entitled to receive
such communication in accordance with international law or with the
representative of the competent international organization, if he is a
refugee or is otherwise under the protection of an intergovernmental
organization.”
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